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Administration of Estates

Administration of Estates; public administrators-summary
dispositions
Probate Code §§ 1143, 1144, 1144.5 (amended).
AB 201 (Harris); 1987 STAT. Ch. 53
(Effective June 17, 1987)
Under existing law, when a person dies, all of the decedent's real

or personal property' is subject to the possession of a public administrator. 2 Existing law further provides that the public administrator
may apply to a superior court for authorization for summary dis-

position of an estate not exceeding twenty thousand dollars.' The
public administrator may sell any personal property, withdraw any
4
money on deposit with a bank, and collect any claim of the decedent.

Under Chapter 53, however, the public administrator in possession
of an estate5 may also apply to a court for summary disposition of
decedent's real property. 6 Under existing law, the money received
from any sale or collection must be used to pay the public administrator's commission, 7 expenses for decedent's burial,8 and expenses
of the decedent's last illness. 9 Chapter 53 expands the list of expenses
to be paid by a public administrator to include statutorily permitted
expenses. 0
1. CAL. PROB. CODE §§ 68 (definition of real property), 58 (definition of personal property).
2. Id. § 300. The decedent's estate is also subject to the control of the superior court
and chargeable with the expenses of administering the estate. Id. (expenses include payment
of debts and family allowance). See id. § 401 (qualifications of an executor).
3. Id. § 1143(a) (excludes any motor vehicle owned by the decedent).
4. Id.
5. Id. (estate of decedent must meet the value criteria specified in California Probate
Code section 13100).
6. Id.
7. Id. § 901 (public administrator's commission schedule).
8. Id. § 951 (time for payment of decedent's burial expenses).
9. Id. § 1143(a). Id. § 951 (time for payment of expenses of last illness).
10. Id. § 950 (provisions of California Probate Code section 950 are replaced by 1987
Cal. Stat. ch. 131, § 93, at (enacting CAL. PROB. CODE § 11420, effective July 1, 1988))
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Under existing law, a public administrator in possession of an
estate valued at less than three thousand dollars may, without court
authorization, sell the decedent's personal property and apply the
proceeds toward specified expenses.' Chapter 53 allows the public
administrator summarily to collect and sell the assets of decedent's
estate without court authorization provided that the total value of
the eitate is less than ten thousand dollars.1 2 Existing law requires
the public administrator to pay any remaining funds to the heirs' 3
or legatees' 4 of the decedent.' 5 If the decedent has neither heirs nor
legatees, then the public administrator is required to deposit the
balance with the County Treasurer for use in the general fund. 16
Under Chapter 53, however, any heir, devisee," 7 or beneficiary 8 of
the decedent may claim the balance within one year from the date
of deposit with the County Treasurer.' 9
SMW
Statutorily permitted expenses include: (1) Expenses of administration; (2) funeral expenses;

(3) expenses of last illness; (4) family allowance; (5) wage claims; (6) obligations secured by a
mortgage, deed of trust, or other lien; and (7) general debts. Id.

11.

Id. (expenses include burial costs of the decedent and proper claims presented within

four months after the public administrator takes possession of the estate).
12. Id. (assets listed on the public administrator's inventory statement). See id. § 600
(inventory statement includes real and personal property of the decedent).
13. Id. § 44 (definition of heir).
14. Id. § 662 (definition of legacy).
15. Id. § 1143(b).
16. Id.
17. Id. § 34 (definition of devisee).

18. Id. § 24 (definition of beneficiary).
19. Id. § 1143(b).
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Administration of Estates; personal representatives
Civil Procedure Code § 353 (amended); Corporations Code §§
5230, 7230, 9240, 15031 (amended); Government Code § 21207
(amended); Probate Code §§ 570, 571, 572, 575, 576, 577, 578,
578a, 579, 580, 581, 582, 583, 584, 584.1, 584.2, 584.3, 584.4,
584.5, 584.6, 585, 585.1, 586, 586.1, 586.5, 587, 588, 589, 590,
591, 591.1, 591.2, 591.3, 591.4, 591.5, 591.6, 591.7, 591.8, 591.9,
700, 700.1, 703, 704, 704.2, 704.4, 705, 706, 707.5, 708, 710, 711,
712, 713, 713.5, 714, 715, 717, 718, 718.5, 718.6, 718.7, 730, 731,
732, 733, 737, 738, 830, 831, 832, 833, 834, 840, 841, 842, 842.1,
843, 844, 845, 850, 851, 851.5, 852, 853, 854, 860, 920.5, 950,
951, 951.1, 952, 953, 953.1, 954, 955, 980, 1030, 1031, 1032, 1033,
1034, 1035, 1036, 1037, 1038, 1039, 1350, 1351, 1352, 1353, 1354,
1355, 1356, 1357, 1358, 1359, 2546, 15005 (repealed); §§ 22, 58,
573, 707, 709, 709.1, 716, 719, 720, 721, 736, 750, 751, 752, 753,
754, 754.5, 754.6, 755, 756, 756.5, 757, 758, 759, 760, 760.5, 761,
761.5, 762, 763, 764, 770, 771, 771.3, 771.5, 772, 773, 774, 775,
776, 780, 781, 782, 783, 784, 785, 785.1, 786, 787, 788, 789, 792,
793, 794, 800, 801, 802, 810, 811, 812, 813, 814, 956, 1200, 1200.1,

1200.5, 1201, 1202, 1202.5, 1203, 1204, 1205, 1206, 1207, 1208,
1209, 1210, 1215, 1215.1, 1215.2, 1215.3, 1215.4, 1220, 1221, 1222,
1224, 1230, 1231, 1232, 1233, 1240, 1241, 1242, 1862, 1892, 2652
(repealed and added); §§ 23, 46, 52, 215, 1021.5, 2105.5, 2453.5,
9000, 9001, 9002, 9003, 9004, 9050, 9051, 9052, 9053, 9054, 9100,
9101, 9102, 9103, 9104, 9150, 9151, 9152, 9153, 9154, 9200, 9201,
9202, 9203, 9204, 9205, 9250, 9251, 9252, 9253, 9254, 9255, 9256,
9257, 9300, 9301, 9302, 9303, 9304, 9600, 9601, 9602, 9603, 9604,
9610, 9611, 9612, 9613, 9620, 9621, 9630, 9631, 9640, 9645, 9650,
9651, 9652, 9653, 9654, 9655, 9656, 9657, 9700, 9701, 9702, 9703,
9704, 9705, 9730, 9731, 9732, 9733, 9734, 9735, 9736, 9737, 9760,
9761, 9762, 9763, 9780, 9781, 9782, 9783, 9784, 9785, 9786, 9787,
9788, 9800, 9801, 9802, 9803, 9804, 9805, 9806, 9807, 9820, 9822,
9823, 9830, 9831, 9832, 9833, 9834, 9835, 9836, 9837, 9838, 9839,
9850, 9851, 9860, 9861, 9862, 9863, 9864, 9865, 9866, 9867, 9868,
9880, 9881, 9882, 9883, 9884, 9885, 9900, 9901, 9920, 9921, 9922,
9923, 9940, 9941, 9942, 9943, 9944, 9945, 9946, 9947, 9948, 9960,
9961, 9962, 9963, 9964, 9965, 9966, 9980, 9981, 9982, 9983, 10000,
10001, 10002, 10003, 10004, 10005, 10150, 10151, 10160, 10161,
10162, 10162.3, 10162.5, 10162.7, 10163, 10164, 10165, 10166,
10167, 10200, 10201, 10202, 10203, 10204, 10205, 10206, 10207,
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10250, 10251, 10252, 10253, 10254, 10255, 10256, 10257, 10258,
10259, 10260, 10261, 10262, 10263, 10264, 10300, 10301, 10302,
10303, 10304, 10305, 10306, 10307, 10308, 10309, 10310, 10311,
10312, 10313, 10314, 10315, 10316, 10350, 10351, 10360, 10361,
10362, 10363, 10380, 10381, 10382, 10400, 10401, 10402, 10403,
10404, 10405, 10406, 10450, 10451, 10452, 10453, 10454, 10500,
10501, 10502, 10503, 10510, 10511, 10512, 10513, 10514, 10515,
10516, 10517, 10518, 10519, 10530, 10531, 10532, 10533, 10534,
10535, 10536, 10537, 10538, 10550, 10551, 10552, 10553, 10554,
10555, 10556, 10557, 10558, 10559, 10560, 10561, 10562, 10563,
10564, 10580, 10581, 10582, 10583, 10584, 10585, 10586, 10587,
10588, 10589, 10590, 10591, 10592, 10600, 11400, 11401, 11402,
11405, 11420, 11421, 11422, 11423, 11424, 11425, 11426, 11427,
11428, 11429, 11440, 11441, 11442, 11443, 11444, 11445, 11446,
12400, 12401, 12402, 12403, 12404, 12405, 12406, 12407, 12408,
12409, 13116, 21100, 21101, 21120, 21500, 21501, 21502, 21503,
21520, 21521, 21522, 21523, 21524, 21525, 21526, 21540, 21541
(new); §§ 2, 8, 20, 21, 24, 26, 54, 62, 141, 203, 233, 277, 282,
300, 303, 327, 328, 333, 422, 441, 541.1, 553.3, 608.5, 904, 911,
920, 920.3, 926, 1000, 1004, 1020, 1020.1, 1025.5, 1027, 1041,
1067, 1080, 1191, 1464, 1469, 2100, 2105, 2351.5, 2405, 2406,
2453, 2455, 2456, 2525, 2543, 2555, 2574, 2580, 2614, 2631, 6246,
6247, 6327, 6501, 6511, 6525, 6527, 6541, 6607, 6611, 13101,
13114, 13152, 13153, 13501, 13552, 13655, 16304, 20114.5
(amended); Revenue and Taxation Code § 19265 (amended).

AB 708 (Harris); 1987

STAT.

Ch. 923

(Effective July 1, 1988)*
Clarifies the standard of care of personal representative;provides

authorityfor personal representativeto take action without court approval;permits any interestedperson to petition court if estate will suffer irreparableinjury; amends liabilitiesof personalrepresentativefor
breach offiduciaryduty; requiresmajority vote of allpersonalrepresentatives before action may be taken; clarifies when onepersonalrepresentative may be liablefor breach offiduciary duty committed by another

* All sections of Chapter 923 are effective July 1, 1988, except the following sections,
which are effective January 1, 1988: California Corporations Code sections 5230, 7230, 9240;
California Probate Code sections 2, 8, 20, 21, 22, 23, 24, 26, 46, 52, 54, 58, 62, 141, 282,
300, 422, 1030, 1031, 1032, 1033, 1034, 1035, 1036, 1037, 1038, 1039, 2100, 2580, 6246, 6247,
13101, 13114, 13116, 13501, 15005, 16304, 20114.5, 21100, 21101, 21120, 21500, 21501, 21502,
21503, 21520, 21521, 21522, 21523, 21524, 21525, 21526, 21540, 21541.
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personal representative;expands the duties of personalrepresentative;
clarifiesrequirements of personalrepresentativeto surrenderproperty;
amends provisions relating to personal representative's recovery of
fraudulently conveyed property; allowsfor disposition of tangibleproperty; expands the list of allowable investments; permits the personal
representativeto operatedecedent's business orpartnership;requiresclear
and convincing evidence of advantageto estate when personalrepresentativeproposes to accept deed to property;providesprovisionsfor personal representativeor attorney of personalrepresentativeto purchase
property of the estate;provides the orderproceedsfrom sale ofproperty are to be applied to expenses; requiresreasonablenotice of administration of the estate; requirescreditorsto file claims with personalrepresentative; providesfor amendments of timely claims; extends the time claim
may be made when presentedclaim was not due; specifies authority of
personal representative with authorization to administer the estate independently; requires court supervision when transactioninvolves personal representativeor attorney ofpersonalrepresentativeand the estate;
requires personal representative with authority independently to administer the estate to give notice of certain proposed actions.
ESTATE MANAGEMENT

1. Powers and Liabilities of PersonalRepresentative
Under existing law, a decedent's real or personal property, is
subject to the possession of a personal representative. 2 Under existing
case law, the personal representative must act as a reasonable person,
who exercises prudence and diligence in managing the estate. 3 Chapter
923 codifies case law and clarifies the standard of care for a personal
representative. 4 Chapter 923 requires the personal representative to

1. CAL. PROB. CODE §§ 68 (definition of real property), 58 (definition of personal property).
2. Id. § 300. See id. § 58(a) (definition of personal representative).
3. Estate of Beach, 15 Cal. 3d 623, 631, 542 P.2d 994, 998, 125 Cal. Rptr. 570, 574
(1975) (the standard of care generally applicable to executors is that degree of prudence and
diligence which a person of ordinary judgment would be expected to use in handling the person's

own affairs of a like nature); see id. 15 Cal. 3d at 635, 542 P.2d at 1001, 125 Cal. Rptr. at 577 (a

professional personal representative isheld to a higher standard of care because of the presumed

expertise.of the personal representative); see also CAL. PRoa. CODE § 401 (qualifications of an
executor).
4. California Law Review Commission, Recommendation Relating to Probate Law, 19

CAL. L. REv. CoN1'N REP. 11 [hereinafter Recommendation].
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act with ordinary care and diligence as determined by the particular
circumstances of the estate.5 Existing law permits the personal representative to perform many acts without prior court approval, but6
the scope of the personal representative's authority is not specified.
Under Chapter 923, however, the personal representative may act

without court approval unless statutorily required. 7 Chapter 923
further provides that the court may direct the personal representative
to act or refrain from acting if any interested persons petitions a
court and shows that the estate will suffer irreparable injury. 9
Under existing case law, if a personal representative fails to manage
the estate reasonably, the personal representative is liable for interest
and profit. 10 Chapter 923 provides that a personal representative
who breaches a fiduciary duty" is liable for: (1) Any loss or depreciation in value of the decedent's estate resulting from a breach of
duty, plus interest 2 (2) any profit made by the personal representative, plus interest and (3) any profit that decedent's estate would
have earned if breach did not occur. 3 Existing law holds a personal
representative who fraudulently sells any real property of the estate
liable for double the value of the land sold.' 4 Chapter 923 specifies
that damages be computed using the value of the property on the

5. CAL. PROB. CODE § 9600(a). This section is generally applicable to all duties and
powers of a personal representative. Recommendation, supra note 4, at 35.
6. Recommendation, supra note 4, at 14. See Estate of Palm, 68 Cal. App. 2d 204, 212,
156 P.2d 62, 66 (1945) (the powers of an executor are given by statute and to the extent
legislature has authorized the exercise of such powers).
7. CAL. PROB. CODE § 9610.
8. Id. § 48 (definition of interested person).
9. Id. § 9613(a). If a court authorizes the personal representative to act or refrain from
acting, the personal representative is not liable to any person, heir, or devisee. Id. § 9612; see'
also id. §§ 56 (definition of person), 44 (definition of heirs), 34 (definition of devisee).
10. Estate of Elizadale, 182 Cal. 427, 435, 188 P. 560, 563 (1920) (personal representative
is liable for misappropriated funds plus interest absent showing of larger profit); Estate of Gerber,
73 Cal. App. 3d 96, 113, 140 Cal. Rptr. 577, 585-86 (1977) (liability for interest due to delay in
payment of taxes).
11. Chapter 923 provides that a court may excuse the personal representative from all or
partial liability if the personal representative acted reasonably and in good faith under the
circumstances, and if equity requires. CAL. PROB. CODE § 9601(b).
12. The personal representative is liable for interest actually received by the personal
representative or interest that accrues at the legal rate of interest on judgments. CAL. PROB.
CODE § 9602. See CAL. Crv. PROC. CODE § 685.010 (rate of interest on judgments).
13. CAL. PROB. CODE § 9601(a). The statute of limitations for which an heir or any other
person may state a claim is three years after the settlement of the final account or from the
date of discovery of any fraud. Id. § 10382(a) (incorporating 1931 Cal. Stat. ch. 281, sec.
793, at 640 (enacting CAL. PROB. CODE § 793)). The statute of limitations is not tolled for
any reason. Id. § 10382(b) (incorporating 1931 Cal. Stat. ch. 281, sec. 793, at 640 (enacting
CAL. PROB. CODE § 793)).
14. Id. § 10381 (incorporating 1931 Cal. Stat. ch. 281, see. 792, at 640 (enacting CAL.
PROB. CODE § 792)).
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date the property was sold in addition to any other recoverable damages.'"
Under existing law, when two or more personal representatives are
appointed to administer decedent's estate, a majority vote of the
personal representatives is required for a personal representative to
take action.' 6 Prior law allowed personal representatives, present in
California, to act without the vote of personal representatives absent
from the state.17 Chapter 923 continues to allow two or more personal
representatives to be appointed and a majority vote is still required
before personal representatives can take action. 8 Chapter 923, however, eliminates the authority of personal representatives in the state
to act without the votes of personal representatives absent from the
state. 19

Existing law states that any joint personal representative may resist
20
another personal representative's petition for court authorization.
Chapter 923 provides that any personal representative may oppose a
petition made by another personal representative or petition the court
for an order to require a joint personal representative to take specific
action for the benefit of the estate. 2' Existing law does not hold a
joint personal representative liable for acts or negligence of another
2
joint representative unless collusion or gross negligence is present. 2
Chapter 923 clarifies when one personal representative may be liable
for a breach of fiduciary duty committed by another personal rep23
resentative.
15. Id. See CAL. PROB. CODE §§ 9601-9603 (measure of liability for breach of fiduciary
duty); 10380 (incorporating 1982 Cal. Stat. ch. 517, sec. 341, at 2410 (amending CAL. PROB.

CODE § 759)) (damages for neglect or misconduct of personal representative). See also CAL.
CIV. CODE §§ 761-783.1 (estates in real property).
16. CAL. PROB. CODE § 9630 (incorporating 1931 Cal. Stat. ch. 281, sec. 570, at 617
(enacting CAL. PROB. CODE § 570)).
17. 1931 Cal. Stat. ch. 281, sec. 570, at 617 (enacting CAL. PROB. CODE § 570).
18. CAL. PROB. CODE § 9630(a) (incorporating 1931 Cal. Stat. ch. 281, sec. 570, at 617
(enacting CAL. PROB. CODE § 570)).
19. CAL. PROB. CODE § 9630. See Recommendation, supra note 4, at 46 (absence from
the state does not suspend the power of a personal representative to act).
20. Id. § 1000. See id. § 1020 (any person interested in the estate may resist the petition).
21. Id. § 9630(d). See CAL PROB. CODE § 9611 (upon petition of the personal representative,
the court may authorize the specific action sought). See also id. § 9820 (the personal
representative may commence or defend actions for the benefit of the estate).
22. Id. § 9631 (incorporating 1931 Cal. Stat. ch. 281, sec. 920, at 647 (enacting CAL.
PROB. CODE § 920)).
23. Id. A personal representative is liable for another personal representative's breach of
fiduciary duty when: (1) The personal representative participates in a breach of fiduciary duty
committed by the other personal representative, (2) the personal representative improperly
delegates adriinistration of the estate to the other personal representative, (3) the personal
representative approves or conceals a breach of fiduciary duty committed by the other personal
representative, (4) the personal representative's negligence enables the other personal representative to commit a breach of fiduciary duty, and (5) the personal representative knows or
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Prior law required the personal representative to keep all houses,
buildings, and fixtures in the personal representative's possession in
good tenantable condition. 24 Chapter 923 generally expands the duties
of the personal representative to include payment of taxes on decedent's estate and performance of all reasonable acts for the management, protection, and preservation of decedent's estate. 2 Under prior
law, after the time to file or present claims had expired, the personal
representative was required to deliver real and personal property to
any heir or devisee. 26 The personal representative could not recover
property from an heir or devisee unless the personal representative
could prove that the property was necessary to pay debts of the
estate. 27 Chapter 923 provides that real or personal property may
remain in the possession of an heir or devisee who will ultimately
receive the property. 28 If the personal representative decides, however,
that the property is necessary for purposes of administration of the
estate, then the heir or devisee must surrender the property to the
personal representative. 29 Prior law required the personal representative to prosecute,30 until final judgment, an action to recover real
or personal property that decedent fraudulently conveyed or gave as
a gift in view of death.3 1 Chapter 923 no longer requires the personal
representative to prosecute until final judgment.12 Prior law further
required that all recovered property be sold to pay debts of the estate
and the remainder of the proceeds be paid to the person from
whom the property was recovered. 3 Chapter 923 instead provides

reasonably should have known of the other personal representative's breach of fiduciary duty
and fails to take reasonable steps to compel the personal representative to redress the breach.
Id. § 9631(b).
24. 1931 Cal. Stat. ch. 281, sec. 581, at 619 (enacting CAL. PROB. CODE § 581).
25. CAL. PROB. CODE § 9650.
26. 1931 Cal. Stat. ch. 281, sec. 582, at 620 (enacting CAL. PROB. CODE § 582) (the
personal representative was required to deliver property unless income from the property was
necessary to pay debts of the estate).
27. 1931 Cal. Stat. ch. 281, sec. 581, at 619 (enacting CAL. PROB. CODE § 581).

28.

CAL.

PROB. CODE

§ 9650(c). The language in California Probate Code section 9650

is drawn from Uniform Probate Code section 3-709. See Recommendation, supra note 4, at

50.
29.

CAL. PROB. CODE § 9650(c).

30.

See 1931 Cal. Stat. ch. 281, see. 579, at 619 (enacting CAL.

PROB. CODE

§ 579)

(application by a creditor was required before personal representative could take action). But
see Goldstein v. Prien, 143 Cal. App. 2d 123, 127, 299 P.2d 344, 346 (1956) (personal

representative must prosecute claim even without application by a creditor).
31. 1931 Cal. Stat. ch. 281, sec. 579, at 619 (enacting CAL. PROB. CODE § 579).
32. CAL. PROB. CODE § 9653(a) (the personal representative may settle the action or, with
court approval, assign the cause of action to a creditor).
33. 1931 Cal. Stat. ch. 281, sec. 580, at 619 (enacting CAL. PROB. CODE § 580).
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that proceeds of sale 4 be applied first to costs and expenses associated
with bringing the suit to recover property."
Prior law did not provide rules for the disposition of tangible
personal property not provided for in the decedent's will.36 Chapter
923 allows the personal representative to dispose 7 of such property
where the costs to collect and maintain the property exceeds the fair
market value of the property.3 8 A person who receives notice of the
proposed disposition may timely object in writing to the personal
39
representative or apply for a restraining order.
2.

Investments

Under prior law, a personal representative could deposit money in
a bank or invest in an account of an insured savings and loan
association without any liability until the personal representative
withdrew the money. 4° Chapter 923 expands the investments that may
be made to include an account in an insured credit union.41 Furthermore, Chapter 923 imposes a duty upon the personal representative

to use ordinary care and diligence42 even when the money has not

43
yet been withdrawn.
Under existing law, pending the settlement of an estate or at the

time of settlement of an estate, the personal representative may
request court authorization to invest in securities- of the United

34. See CAL. PROB. CODE § 9653(c) (property may be sold in its entirety or in portion to
pay off debts).
35. Id. Compare id. with 1982 Cal. Stat. ch. 517, sec. 339, at 619 (amending CAL. PROB.
CODE § 580) (distribution of proceeds from sale of property).
36. See 1931 Cal. Stat. ch. 281, sec. 581, at 619 (enacting CAL. PROB. CODE § 581)
(custody and management of decedent's property).
37. See CAL. PROB. CODE § 9782 (notice of proposed disposition is required to be given
to devisees or heirs whose interests are affected, to persons who requested special notice, and to
the State of California if any portion of the estate is to escheat). See also id. § 9785 (notice
not required if any person consents in writing to proposed action or waives the right to receive
notice).
38. Id. § 9780.
39. Id. §§ 9783 (written objection to proposed disposition), 9784(a) (request for restraining
order).
40. 1979 Cal. Stat. ch. 730, sec. 100, at 2514 (amending CAL. PROB. CODE § 585).
41. CAL. PROB. CODE § 9700. Compare id. with 1979 Cal. Stat. ch. 730, sec. 100, at 2514
(amending CAL. PROB. CODE § 585) (personal representative was discharged from any liablility
for money deposited until the personal representative withdrew the money). See also CAL.
PROB. CODE § 22 (definition of an account in an insured credit union).
42. See CAL. PROB. CODE § 9600(a).
43. Id. See Recommendation, supra note 4, at 58 (personal representative has continued
responsibility for deposited money even when money has not been withdrawn).
44. See CAL. PROB. CODE § 70 (definition of security).
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States or California. 41 Chapter 923 provides that a court order to

invest in securities may only be obtained pending the settlement of
the estate. 46 Existing law also allows, pending settlement of the estate,
a personal representative to invest in mutual funds comprised of
direct obligations of the United States 47 or in repurchase agreements
of any obligation, regardless of maturity. 4t Chapter 923 broadens
investments in mutual funds to include direct obligations of the
United States maturing not later than five years from the date of
investment. 49 Chapter 923, however, also restricts investment in repurchase agreements which are fully collateralized by United States
government obligations. s°
Under existing law, a personal representative acting without court
supervision 5' is required to notify persons affected by the personal
representative's operation of the decedent's business.5 2 If the personal
representative continues operation of the decedent's nonpartnership
business for more than six months without court order, but acts as
a prudent person under the circumstances, the personal representative
is not personally liable for expenses of operating the business.53
Chapter 923 clarifies that court authorization is not required to
operate decedent's business within the six month limitation. 4 Under
Chapter 923, however, a personal representative may be liable when the
personal representative does not exercise ordinary care and diligence."
Under existing law, the court may authorize the personal repre-

45.

Id. § 9731 (incorporating 1980 Cal. Stat. ch. 955, sec. 13.5, at 3016 (amending CAL.

PROB. CODE

46.

§ 584)).

Id. § 9731(a). See id. § 9737 (if an estate owns securities and subscription rights for

the purchase of additional securities, the personal representative may exercise the subscription
rights after receiving court authorization).
47. Id. § 9730(b) (money market mutual fund must be registered under Investment
Company Act of 1940). See 15 U.S.C. §§ 80a-l-80a-64 (1981). See also 31 U.S.C. § 9301(2)
(1982) (definition of government obligation); 31 U.S.C. § 3113(e)(1) (1982) (when Secretary of
Treasury must redeem a direct obligation of the United States Government).
48. CAL. PROB. CODE § 9730(b) (incorporating 1982 Cal. Stat. ch. 1521, sec..l, at 5900

(amending CAL. PROB. CODE § 584.1)).
49.
50.
51.

Id. See also Recommendation, supra note 4, at 63 (invest includes reinvest).
CAL. PROB. CODE § 9730(b).
See id. § 9760 (incorporating 1984 Cal. Stat. ch. 451, see. 5, at (amending

CAL.

PROB. CODE § 591.3(a)(1)) (a personal representative may operate in whole or part any
unincorporated business of the decedent).

52. Id. (court supervison is required if the personal representative continues operation of
decedent's nonpartnership business for more than six months from the date of the personal
representative's appointment).
53. See Estate of Maddalena, 42 Cal. App. 2d 12, 18, 108 P.2d 17, 20 (1940) (personal
representative is not liable for operating expenses of the business).

54. CAL. PROB. CODE § 9760(b).
55. Id. § 9600(b) (personal representative must exercise ordinary care and diligence).
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sentative to operate decedent's partnership as a partner unless prohibited by terms of the partnership agreement. 6 Chapter 923 clarifies
that the court may authorize the personal representative to continue
as a general or limited partner if decedent was a general partner1 7 at
the time of death." If the partnership agreement prohibits the personal representative to act as a partner, the surviving partners may
consent to the participation of the personal representative in the
business .9
3.

Real Property of the Estate

Under existing law, the court may authorize 6° the personal representative to accept a deed to property instead of foreclosing on the
mortgage or having the property sold under the deed of trust.61

Chapter 923 requires the personal representative to show by clear
and convincing evidence the advantage to the estate of such action
before court authorization is given. 2 Existing law provides that a personal representative may borrow money63 to pay debts of the decedent, expenses of administration or to pay any loans already existing
on the property of the estate."' Chapter 923 further permits a personal representative to borrow money to improve, use, or maintain
6
property in the estate.

1

56. Id. § 9762 (incorporating 1971 Cal. Stat. ch. 1648, sec. 2, at 3554 (amending CAL.
PROB. CODE § 572)). But see CAL. CORP. CODE § 15023 (continuation of terminated partnership).
57. See CAL. PROB. CODE § 9761 (on application of the personal representative, the court
may order a surviving partner to provide an accounting of the partnership).
58. Id. § 9762(a).
59. Id. § 9762(d) (showing that the personal representative's participation in the partnership
is to the advantage of the estate is required for court approval).
60. See CAL. PROB. CODE § 9850 (incorporating 1986 Cal. Stat. ch. 783, sec. 11, at __
(amending CAL. PROB. CODE § 718.6)) (authorization is given if personal representative can
show an advantage to the estate).
61. Id.
62. Id. § 9850(b). Factors considered by the court in determining whether to take a deed
in lieu of foreclosure are: (I) Whether subordinate liens will continue on the property if a
deed is taken rather than eliminated if the mortgage is foreclosed or the property sold under
the deed of trust, and (2) whether a right to a deficiency judgment would continue if the
mortgage were foreclosed and the property were to fail to pay the amount of encumbrance.
Recommendation, supra note 4, at 101.
63. See CAL. PROB. CODE § 9800(a) (incorporating 1939 Cal. Stat. ch. 761, sec. 4, at 2292
(amending CAL. PROB. CODE § 830)) (personal representative may borrow money upon a note
secured or unsecured, or by real or personal property).
64. Id.
65. Id. § 9800(b). Compare id. with 1939 Cal. Stat. ch. 761, sec. 4, at 2292 (amending
CAL. PROB. CODE § 830) (personal representative could borrow money to pay debts of the
decedent, or expenses of the administration, or to pay or renew a lien or deed of trust existing
on the property). The personal representative may not borrow money to be secured by the
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4.

Purchased Sale of Real and Personal Property of the Estate

Existing law prohibits a personal representative from purchasing
any property of the estate. 6 Chapter 923 extends this prohibition to
the personal representative's attorney. 7 Chapter 923 further provides
that the personal representative or the personal representative's attorney
may purchase property of the estate if certain requirements are
satisfied."
Prior law required proceeds from the sale of real or personal
property to be applied first to necessary expenses of the sale, and
then to the satisfaction of a mortgage, deed of trust, or other liens. 67
Prior law did not specifically permit the sale of property subject to
a lien 0 Chapter 923 allows the sale of property subject to a lien
and specifies the order in which proceeds from the sale are to be
applied. 71 Proceeds must first be used for the payment and satisfaction
of any lien secured by the property to be sold, if so required by
terms of the sale. 72 Then, the proceeds must be applied to the expenses
of the sale.7 3 Finally, the remaining proceeds are to be applied in the
due course of administration of the estate. 74
Under existing law, if the purchaser refuses to comply with confirmed terms of the sale, the purchaser is liable for the difference
between the amount for which the property was resold and the
surviving spouse's share of community property that is administered in the estate, unless the
surviving spouse gives written consent. CU. PROB. CODE § 9800(C).

66. CAL. PROB. CODE § 9880 (incorporating 1963 Cal. Stat. ch. 338, sec. 1, at 1125
(amending CAL. PROB. CODE § 583)) (personal representative could purchase property of the
estate pursuant to the will of the decedent or an enforceable contract made during the life of
the decedent).
67. Id.
68. Id. § 9881. The personal representative or personal representative's attorney may
purchase property if all of the following requirements are met: (1) Written consent to purchase
is given by all known devisees of the proposed property to be sold or if the estate is an
intestate estate, each known heir affected by the proposed purchase, (2) written consent is
filed with the court, and (3) the purchase is shown to be advantageous to the estate. Id.
69. 1935 Cal. Stat. ch. 128, sec. 1, at 478 (enacting CAL. PROB. CODE § 762).
70. Id. Former California Probate Code section 762 did not specifically permit sale of
property subject to a lien. See Recommendation, supra note 4, at 199.
71. CAL. PROB. CODE § 10361. Compare id. with 1935 Cal. Stat. ch. 128, sec. 1, at 478
(enacting CAL. PROS. CODE § 762) (proceeds from sale of real or personal property subject to
a mortgage or deed of trust was required to satisfy first the mortgage or deed of trust and
then pay necessary expenses of the sale).
72. CAL. PROB. CODE § 10361(a)(1).
73. Id. § 10361(a)(2).
74. Id. § 10361(a)(3). Chapter 923 permits property to be sold subject to a lien, if terms
of the sale are beneficial to the estate because existing financing is better than can be obtained
at the time of sale. Recommendation, supra note 4, at 199. See CAL. PROB. CODE §§ 11420
(priority for payment of debts of the estate), 11421 (immediate payment of priority debts),
11422 (court order payment of debts), 11423 (accrual of interest).
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proposed sale price, plus resulting expenses of the incomplete sale.75
Chapter 923 clarifies existing law and provides that, in addition to

such damages, the defaulting purchaser is liable to the estate for any
7
other consequential damages.

6

CREDITOR'S CLAIMS AGAINST DECEDENT'S ESTATE

Under prior law, the only notice received by creditors to file claims

with the court or personal representative was the published notice of
the death and petition to administer the estate. 77 The claim was

barred if a creditor did not file a claim within four months from
the date of the first issuance of letters. 7s Chapter 923 satisfies due
process requirements by providing that.the personal representative

must give reasonable notice to creditors of the commencement of
administration of the estate. 79 Chapter 923 further requires that the

personal representative give creditors notice of administration of the
estate. 0
Prior law provided that any late claim was barred forever unless
claimant satisfied the court that claimant was out of the state and
did not receive notice, or that claimant in good faith filed a claim

in another proceeding. 8' Chapter 923 eliminates a claimant's authority
to file a late claim in another proceeding by requiring a claim to be
filed with the personal representative s2 Furthermore, Chapter 923

75. CAL. PROB. CODE § 10350(e) (all sales of property must be confirmed by the court
before title to property passes). Compare id. with 1980 Cal. Stat. ch. 955, see. 18.10, at 3027
(amending CAL. PROB. CODE § 775) (notice of sale of personal property) and 1970 Cal. Stat.
ch. 279, sec. 2, at 554 (amending CAL. PROB. CODE § 78) (notice of sale of real property).
76. Id. § 10350(e)(3). See Jensen v. Dalton, 9 Cal. App. 3d. 654, 658, 88 Cal. Rptr. 426,
428 (1970) (sewer assessments, utilities fees, and taxes are allowable as damages under California
Civil Code section 3307). See generally B. vincKin, SUAmsARY OF CALnroaRiA LAW, Contracts
§ 665 (8th ed. 1974 & Supp. 1984) (discussing consequential damages).
77. 1979 Cal. Stat. ch. 731, sec. 14, at 2559 (enacting CAL. PROB. CODE § 700).
78. Id. See CAL. PROB. CODE § 422 (persons entitled to letters of administration).
79. Id. § 9050. See Recommendation, supra note 4, at 316.
80. CAL. PROB. CODE § 9050. The personal representative is not required to give notice
when: (1) Creditor has filed a claim with the personal representative, or (2) the creditor has
demanded payment and the personal representative elects to waive any formal defects in the
demand. Id. § 9054. See id. § 9154 (waiver of formal defects).
81. 1961 Cal. Stat. ch. 657, sec. 6, at 1869 (enacting CAL. PROB. CODE § 707(a)) (when
claim must have been filed or barred).

82. CAL. PROB. CODE § 9103. Compare id. with 1986 Cal. Stat. ch. 783, sec. 10, at

_

(amending CAL. PROB. CODE § 707(a)) (when claim must have been filed or barred) and 1979
Cal. Stat. ch. 731, sec. 14, at 2559 (amending CAL. PROB. CODE § 700(a)) (claimants had to
file claims within four months after first issuance of letters to the personal representative).
Compare CAL. PROB. CODE § 9150 with 1979 Cal. Stat. ch. 731, see. 14, at 2559 (amending
CAL. PROB. CODE § 700 (a)) (claimants had to file claims within four months after issuance
of letters to the personal representative).
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requires clear and convincing evidence that: (1) A creditor was out
of state during the entire four month period, (2) a creditor did not
have knowledge' of the administration of the estate, and (3) the
4
claim did not arise out of California business.1
Prior law did not provide rules for a creditor to amend a timely
claim. 81 Chapter 923 provides that if a claim is timely, 6 the creditor
may amend the claim.87 Chapter 923, however, prohibits the creditor
from increasing the amount of the claim after the time for filing has
expired." Furthermore, amendments may not be made if the court
orders final distribution of the estate or one year has passed since
letters were first issued to the general personal representative, whichever is first. 9
Existing law provides that the personal representative must in

writing allow or reject a creditor's claim.90 The personal representative
must then file the allowed or rejected claim with the court and give
the creditor notice.9 ' Existing law further requires that the personal
83. The creditor has knowledge of administration of an estate if the creditor has actual
knowledge through receipt of notice under California Probate Code section 9050. Recommendation, supra note 4, at 322.
84. CAL. PROB. CODE § 9103. Compare id. with 1986 Cal. Stat. ch. 783, sec. 10, at
(amending CA. PRoa. CODE § 707(a)) (a claim was barred forever unless claimant could
satisfy the court that the claimant did not receive notice because claimant was out of state or
claimant in good faith filed a claim in another proceeding).
85. See Recommendation, supra note 4, at 305.
86. A claim is timely if filed within the time prescribed in California Probate Code section
9100 or allowed by the court under California Probate Code section 9103. CAL. PROB. CODE
§ 9104(a).
87. Id. (the amended claim must be filed in the same manner as a claim). Compare id. § 9150
with 1979 Cal. Stat. ch. 731, sec. 14, at 2559 (amending CA. PROB. CoDE § 700(a)) (claimant
had to file claim within four months after first issuance of letters to the personal representative)
and 1986 Cal. Stat. ch. 783, sec. 9.5, at (amending CAL. PROB. CODE § 704.2) (claim could
have been filed by surviving spouse or the personal representative, guardian of estate, or
conservator of the estate of the surviving spouse).
88. CA. PROB. CODE § 9104(b) (an amendment to specify the amount of a claim that is
not due, contingent, or not yet known is not an increase in amount).
89. Id. If a special administrator is granted powers of a general personal representative,
the period begins with the first issuance of letters giving general powers to the special administrator. Recommendation, supra note 4, at 323.
90. CAL. PROB. CODE § 9250. Compare id. with 1963 Cal. Stat. ch. 692, sec. 1, at 1700
(enacting CAL. PROB. CODE § 710) (personal representative was required to file allowance or
rejection of a claim with the court) and 1931 Cal. Stat. ch. 281, see. 711, at 631 (enacting
CAL. PROB. CODE § 711) (the personal administrator, before filing the claim with the court,
was required to indorse the allowance or rejection of the claim) and 1931 Cal. Stat. ch. 281,
sec. 714, at 631 (enacting CAL. PROB. CODE § 714) (written notice of rejection of the claim
must have been given to the claimant and the claimant must then have brought suit against
the executor within three months after notice that the claim was due, or within two months
after the claim became due).
91. CA. PROB. CODE § 9250(b). See also id. § 1215 (notice must be sent by first class
mail, which includes certified, registered, or express mail if the address is in the United States,
or by airmail if the address in not within the United States).
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representative, as a creditor, directly file the personal representative's
claim with the court for approval of the claim. 92 Chapter 923 requires
that a claim of the personal representative's attorney also must be
presented directly to the court and authorizes the court to impose a
93
hearing procedure.
Under existing law, the personal representative must notify the
creditor of a rejection of the claim. 94 The creditor then must bring

suit within three months after notice of rejection was given for a
claim due at the time, or within two months after the claim becomes
a
due. 95 Chapter 923 extends the time a creditor may bring suit on 96
claim, not due at the time the claim was presented, to three months.
INDEPENDENT ADMINISTRATION OF ESTATES ACT

Under the Independent Administration of Estates Act, 97 a personal
representative must petition a court for authority to administer a
decedent's estate with minimum supervision." Prior law did not
provide the scope of the personal representative's authority to supervise under the Act. 99 Chapter 923 specifies that the personal
representative may have either full or limited authorityc ° to admin92. Id. § 9252(a) (incorporating 1931 Cal. Stat. ch. 281, sec. 703, at 629 (enacting CAL.
PROB. CODE § 703)) (procedures of personal representative when also a creditor).
93. Id. The filing of a claim tolls the statute of limitations until the claim is allowed,
approved, or rejected. Id. § 9253(a) (reversing existing case law that the filing of a claim did
not toll the statutes of limitations). See also Naley v. McDonald, 66 Cal. 530, 531, 6 P. 390,
391 (1885) (the statute of limitations is not tolled by the presentation of the claim to executor).
94. Ca. PROB. CODE § 9250(b). See also supra note 90 and accompanying text (former
California Probate Code sections incorporated into Chapter 923).
95. Ca. PROB. CODE § 9257(a). Compare id. with 1941 Cal. Stat. ch. 768, sec. 1, at
2315 (amending CAL. PROB. CODE § 714) (notice of rejection) and 1933 Cal. Stat. ch. 969,
see. 6, at 2493 (amending CAL. PROB. CODE § 715) (time of vacancy in administration was
not included in time limitation to bring suit on a rejected claim).
96. Id. § 9257(a). See CAL. PROB. CODE § 9256 (a creditor may consider the claim rejected
if after 30 days from filing the claim, the personal representative or court has not acted on
the claim). Compare id. with 1931 Cal. Stat. ch. 281, sec. 712, at 631 (enacting CAL. PROB.
CODE § 712) (if the personal representative or judge refused or neglected to file or indorse an
allowance or rejection of the claim 10 days after the claim had been presented, the claimant
could consider the claim rejected).
97. Former California Probate Code sections 591-591.9 are incorporated and renumbered
by Chapter 923. See CAL. PROB. CODE §§ 10400-10600.
98. Id. § 10450 (general authority to administer the estate). Compare id. with 1985 Cal.
(enacting CAL. PROB. CODE § 591.1(b)) (personal representative
Stat. ch. 982, sec. 9, at had limited powers to administer the estate independently).
(enacting CAL. PROB. CODE § 591.1(b)).
99. 1985 Cal. Stat. ch. 982, sec. 9, at 100. See CAL. PROB. CODE §§ 10402 (definition of full authority), 10403 (definition of
limited authority). California Probate Code sections 10400-10600 apply to any proceedings
pending where independent administration authority was granted after January 1, 1985. Id. §
10406. A personal representative granted authority to administer the estate prior to January
1, 1985 is governed by applicable provisions at the time the petition requesting independent
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ister the estate. 1 1 Prior law did not grant a special administrator
authority to administer the estate under the Act.0 2 Chapter 923,
however, permits a special administrator who has been granted
powers of a general administrator to obtain independent administration authority. 0 3
Prior law did not prohibit the use of independent administration
authority where the personal representative may have had a conflict
of interest.' °4 Chapter 923 provides that a personal representative
must seek court supervision'0 5 when the proposed transaction' 6 involves property of both the estate and the personal representative or

attorney of the personal representative.0 7 Chapter 923 further requires
court supervision when the personal representative or attorney for
the personal representative proposes to compromise or pay claims,
or modify or renew debts'08 of the estate against or in favor of the
personal representative or attorney. 109 Chapter 923 also requires that

a personal representative, with only limited authority, is required to
obtain court supervision if the personal representative proposes to

borrow money with a loan secured by an encumbrance upon real
property of the estate." 0
administration authority was granted. Id. A personal representative granted independent
administration authority prior to January 1, 1985 may petition a court to administer the estate
under California Probate Code sections 10400-10600. Id. Upon showing of good cause by a
petition of any interested person, the court may revoke the personal representative's authority
to continue independent administration of the estate, or revoke the personal representative's
full authority and instead grant limited authority to administer the estate. Id. § 10454. Compare
id. with 1974 Cal. Stat. ch. 961, sec. 2, at 2005 (enacting CAL. PROB. CODE § 591.7) (petition
for revocation of authority of personal representative with independent administration authority).
101. Id. § 10450. Compare id. with 1985 Cal. Stat. ch. 982, sec. 9, at (enacting CAL.
PROB. CODE § 591.1) (petition for authority to administer the estate independently). The
personal representative may not be granted authority to administer the estate under the Act,
if decedent's will precludes such administration. CAL. PROB. CODE § 10405.
102. 1985 Cal. Stat. ch. 982, see. 9, at (enacting CAL. PROB. CODE § 591.1(a)).
103. CAL. PROB. CODE § 10405. Compare id. with 1985 Cal. Stat. ch. 982, see. 9, at __
(enacting CAL. PROB. CODE § 591.1(a)) (provisions of the Act did not apply to special
administrator). See also CAL. PROB. CODE § 10450 (petition for order granting independent
administration authority).
104. Id. § 10405. See Recommendation, supra note 4, at 213.
105. See CAL. PROB. CODE § 10401 (definition of court supervision).
106. See id. § 10501(a)(5)-(7) (the sale, exchange, or grant of an option to purchase property
of the estate with the personal representative or attorney of the personal representative).
107. Id. § 10501.
108. See id. § 11401 (definition of debt).
109. Id. §§ 10501(a)(8) (allowance or payment of a claim of the personal representative or
attorney for the personal representative), 10501(a)(9) (compromise or settlement of a claim,
action or proceeding by the estate against the personal representative or attorney of the personal
representative).
110. Id. § 10501(b)(4) (incorporating 1985 Cal. Stat. ch. 982, sec. 10, at - (amending
CAL. PROB. CODE § 591.2)). See CAL. PROB. CODE § 10501(c) (transactions described in
California Probate Code sections 10501(a)(5)-(10) do not require court supervision),
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Under existing law, the personal representative with authority to

administer an estate independently holds powers exercisable without
giving notice of the proposed actions."' Chapter 923, however,
restricts certain powers exercisable without giving notice of the proposed actions by now requiring notice."12 For example, prior law

provided that a personal representative, with independent administration authority, could abandon worthless assets without giving
notice of the proposed action.' 1 Chapter 923 requires notice be given

when the personal representative seeks to abandon tangible personal
property that has a fair market value less than the costs collecting,

maintaining, and safeguarding the property." 4 Prior law further gave
the personal representative power to make a disclaimer'" without giving
notice. 1

6

Chapter 923, however, requires the personal representative

to give notice prior to making a disclaimer."

7

Furthermore, under

prior law, the personal representative had the power to grant an

exclusive right to sell property for a certain period of time, but the
power of the personal representative to grant extensions of the
exclusive right was not specified.118 Chapter 923 permits the personal
representative to grant the exclusive broker one or more extensions." 9
Additionally, Chapter 923 expands the list of powers a personal
representative with authority to administer the estate independently
may exercise without giving notice of proposed actions.' 20 Chapter
923 gives the personal representative the power to extend, renew,
111. 1985 Cal. Stat. ch. 982, sec. 10.5, at (amending CAL. PROB. CODE § 591.3) (if
proposed action was not included as an action which required notice, then the action may
have been taken without giving notice). See Recommendation, supra note 4, at 216-18.
112. CAL. PROB. CODE § 10510 (the personal representative may exercise the powers in
California Probate Code sections 10511-10519 only if notice requirements are satisfied). See
id. §§ 10580-10592 (notice requirements).
113. 1985 Cal. Stat. ch. 982, sec. 10.5, at 982 (amending CAL. PROB. CODE § 591.6(d)).
114. CA. PROB. CODE § 10513. Compare id. with 1974 Cal. Stat. ch. 961, see. 2, at 2004
(enacting CAL. PROB. CODE § 591.6(d)) (personal representative with independent administration
authority could abandon worthless assets without giving notice).
115. See CAL. PROB. CODE § 265 (definition of disclaimer).
116. 1983 Cal. Stat. ch. 118, sec. 1.5, at (amending CAL. PROB. CODE § 591.6(n)).
117. CAL. PROB. CODE § 10519. Compare id. with 1983 Cal. Stat. ch. 118, sec. 1.5, at (amending CAL. PROB. CODE § 591.6(n)) (notice was not required to make a disclaimer).
118. 1984 Cal. Stat. ch. 1017, see. 3, at (amending CA. PROB. CODE § 591.6(o)).
119. CAL. PROB. CODE § 10538. Compare id. with 1984 Cal. Stat. ch. 1017, sec. 3, at (amending CAL. PROB. CODE § 591.6(o)) (exclusive right was not to exceed a period of 90
days). The personal representative may grant two extensions of 90 days each without giving
notice of the proposed action. CAL. PROB. CODE § 10538. See id. § 10538(c) (notice must be
given if the period of extension, plus periods of the original exclusive right and any other
extensions, is greater than 270 days).
120. Id. § 10550. See id. § 10551 (personal representative also has all powers exercisable
without court supervision, if personal representative did not have authority to administer the
estate independently).
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or modify terms of an obligation owing to the decedent or the
estate.' 21 Furthermore, Chapter 923 provides that the personal representative has the power to purchase or make payments on an
annuity granted to a devisee named in the will.122 The personal
representative also has the power to exercise an option that is an
asset of the estate. 1 Finally, the personal representative may purchase
necessary securities or commodities required to complete a contract
of sale. 24
SMW

121. Id. § 10554. See id. §§ 10563 (the personal representative may accept a deed to
property subject to a mortgage or deed of trust in lieu of foreclosure of the mortgage or sale
under the deed of trust), 10564 (the personal representative may give partial satisfaction of a
mortgage or cause a partial reconveyance to be executed by a trustee).
122. Id. § 10557.
123. Id. § 10558.
124. Id. § 10559 (decedent died before securities or commodities had been delivered).

Pacific Law Journal / Vol. 19

